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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Smti. M. Nandi, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 33 of  2018(D) 
 

      1.  Smti. Mira Mech,   
 W/O Sri Dilip Mech, 
 R/O Vill. Santi Nagar, Gerekigaon, 
 P.S.& P.S.  Tezpur.  
 Dist. Sonitpur, Assam...................claimant. 
 

-Versus- 
      1.  Sri Madhurja Borah, 
 S/O Girish Borah 
 R/O Vill. Morabharali, Balichapari, 
 P.O. & P.S. Tezpur, 
 Dist. Sonitpur,  Assam  
 [( Driver of the vehicle  No. AS-12L/4835 (M/cycle) 
  
      2. Sri Kukil Borah, 
 S/O Girish Borah 
 R/O Vill. Morabharali, Balichapari, 
 P.O. & P.S. Tezpur, 
 Dist. Sonitpur,  Assam  
 [( Owner of the vehicle  No. AS-12L/4835 (M/cycle) 
  
      3. National Insurance Co. Ltd. 
 Tezpur Branch, 
 P.O. & P.S. Tezpur, 
 Dist. Sonitpur, Tezpur 
 [( Insurer of the vehicle No AS-12L/4835 (M/cycle)..........opposite parties. 

 
  

ADVOCATES APPEARED 
 

For the claimant  :-S. Nath, Advocate.   
For the O.P.No.1& 2  :- R. Bharali, Advocate. 
For the O.P. No. 3 :- P.K. Sarmah, Advocate.  
 
Date of Argument  :- 09-05-2019 
Date of Judgment  :- 10-05-2019 
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J U D G M E N T 
 
 

This is an application u/s- 166 of M.V. Act, 1988 filed by the claimant Smti. Mira 

Mech praying for grant of  compensation on account of death of her daughter, Hina 

Mech, who died in a motor vehicle accident. 

1.        The brief fact of the case is that on 07-07-2015 the claimant’s daughter Hina 

Mech while return after visit to her friend’s house at Balipara as a pillion rider in a 

motor cycle bearing No. AS-12L/4835 coming from Balipara towards Tezpur and when 

they reached at Dekargaon, the driver of the motor cycle drove the vehicle in a rash 

and negligent manner. As a result, the driver lost control over the vehicle and got 

accident. While pushing the break of the motor cycle the daughter of the  claimant 

thrown out of the motor cycle and sustained grievous injuries on her head and other 

parts of her body. Immediately she was taken to Kanaklata Civil Hospital, Tezpur but 

she was referred to higher medical treatment. Though she was taken to Baptist 

Christian Hospital, Tezpur but the doctor of the hospital declared her brought dead. 

2. After the accident, one case was registered vide Tezpur P.S. case No. 876/15 

u/s- 279/304(A). At the time of accident, the alleged offending vehicle was duly 

insured with National Insurance Co. Ltd.  

3. Against the claim petition O.P. No. 1 and 2 i.e. driver and owner of the 

offending vehicle bearing No. AS-12L/4835 have submitted their written statement and 

it is submitted that there was no rash and negligent driving on the part of the O.P. No. 

1 at the relevant time of the alleged accident. Father of the deceased Dilip Kr. Mech 

lodged FIR in connection with the said accident of his daughter and the said FIR was 

registered as Tezpur P.S. case No. 876/15 corresponding to G.R. case No. 1776/2015. 

In the proceeding of the said case the informant himself admitted that the O.P. No. 1 

had no fault in the accident. Moreover, O.P. No. 1 was not driving the offending vehicle 

at the time of alleged accident as such he was acquitted from the charge in G.R. case 

No. 1776/15. However, the alleged offending vehicle was duly insured with National 

Insurance Co. Ltd. at the relevant time of accident. Hence, if any liability arises that 

will be borne by the insurer of the said vehicle and prayed to exonerate O.P. No. 1 and 

2 from their liability of paying any compensation to the claimant.  

4. O.P. No.3 National Insurance Co. Ltd. i.e. insurer of the offending vehicle has 

submitted written statement wherein it is stated that according to the claimant it was 

only due to rash and negligent driving by the driver of the motor cycle the accident 
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occurred. But the insurance company vehemently opposed it, because at the relevant 

time of accident the deceased was careless by sitting on the said motor cycle. As such 

O.P. No. 3 is not liable for the same and prayed to dismiss the claim petition with cost.   

5. On the pleadings aforesaid, following issues were framed- 

1. Whether the alleged accident took place on 07-07-2015 at about 8-30 P.M.  

due to rash and negligent driving by the driver of the  vehicle bearing No. 

AS-12L/4835( Bajaj Avenger M/cycle) and whether the victim Hina Mech 

died due to the alleged accident? 

2. Whether the claimant is/are entitled to get any compensation, as prayed 

for, and if so, from whom and to what extent? 

6.           I have heard argument advanced by the Learned Counsel of both sides. I 

have also perused the documents available in the record.  

 Issue No. 1  

7. The claimant was examined in this case as CW-1, who deposed in her evidence 

that on the date of accident i.e. on 07-07-2015 at about 8-30 P.M. her daughter Hina 

Mech while returning home in a motor cycle bearing No. AS-12L/4835 as a pillion rider 

she met with an accident near Dekargaon due to rash and negligent driving by the 

driver of the motor cycle in which her daughter was travelling. Due to impact of the 

accident her daughter fell from the motor cycle and sustained injuries on her head. 

Though she was taken to Kanaklata Civil Hospital, Tezpur and thereafter she was 

shifted to Baptist Christian Hospital, Tezpur for her treatment but the Doctors of 

Baptist Christian Hospital, Tezpur declared her brought dead.  

8.  CW-1 has exhibited the following documents- 

Ext. 1 Form 54 ( accident information report). 

Ext. 2 to 6 are documents relating to criminal case.  

Ext. 7 school certificate.  

9. In her cross-examination CW-1 has replied that she had not seen the accident. 

The distance between the place of accident is about6/7 K.M. from her home. At that 
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time she was at her home. She did not know who was driving the motor cycle bearing 

No. AS-12L/4835. 

10. CW-2 is Nipu Saikia, who deposed in his evidence that on the date of accident 

he was coming from Goroimari  by riding his motor cycle towards Tezpur. At about 8-

15 P.M. while he was about to reach Dekargaon on NH-15 he had seen the motor cycle 

bearing No. AS-12L/4835 coming from Goroimari in the same direction towards Tezpur 

in a rash and negligent manner and the accident occurred. Immediately he stopped his 

motor cycle and rushed to the place of accident and found a girl aged about 16 years 

who  was sitting on the back seat of the motor  cycle had sustained grievous injuries 

and became unconscious. Later on, he came to know that the injured was succumbed 

to his injuries.   

11. In his cross-examination CW-2 has replied that his father Padma Saikia was 

working with the father of the deceased Dilip Kumar Mech at OMC, Missamari. The 

accident took place on07-07-2015 at about 8-30 P.M. near 200 metre north of 

Dekargaon ATM Centre. It was dark at about 8-30 P.M. He did not notice the person 

who was driving the  motor cycle at the time of accident.  

12. Ext. 1 is the accident information report which reveals that an accident 

occurred on 07-07-2015 at about 8-30 P.M.  and the name of the victim shown as Hina 

Mech. The vehicle bearing No. AS-12L/4835 (m/cycle) was shown to be the offending 

vehicle. Ext. 2 is the Eajahar lodged by one Dilip Kr. Mech alleging involvement of the 

vehicle bearing No. AS-12L/4835 (m/cycle)  causing death of his daughter  due to rash 

and negligent driving by the driver of the said vehicle. On the basis of the ejahar, one 

case was registered vide Tezpur P.S. case NO.876/15 u/s- 279/304(A) IPC. Ext. 3 is 

the seizure list of seizing the motor cycle bearing No. AS-12L/4835 (m/cycle). Ext. 4 is 

the MVI report of the motor cycle bearing No. AS-12L/4835 (m/cycle) which has 

following damages- 

 Head light and handle.  

Ext. 5 is the charge sheet submitted against the driver of the alleged motor cycle 

bearing No. AS-12L/4835 (m/cycle) Madhurja Bora u/s- 279/304(A).  

13.    To determine the negligence, I am being guided by the judgment reported in 

2009 ACJ 287, National Insurance Company Limited Vs. Pushpa Rana wherein  it was 
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held that in case the petitioner files the certified copy of the criminal record or the 

criminal record showing the completion of the investigation by the police or the 

issuance of charge sheet under section 279/304 A IPC or the certified copy of the FIR 

or in addition the recovery memo and the mechanical inspection report of the 

offending vehicle, these documents are sufficient proof to reach to the conclusion that 

the driver was negligent. 

14. In the case of  Kaushnumma Begum and others v/s New India Assurance 

Company Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or 

omission on the part of driver of the motor vehicle involved in the accident has been 

left to a secondary importance and mere use or involvement of motor vehicle in 

causing bodily injuries or death to a human being or damage to property would made 

the petition maintainable under section 166 and 140of the Act. It is also settled law 

that the term rashness and negligence has to be construed lightly while making a 

decision on a petition for claim for the same as compared to the word rashness and 

negligence as finds mention in the Indian Penal Code. This is because the chapter in 

the Motor Vehicle Act dealing with compensation is a benevolent legislation and not a 

penal one.  

15.     In   Bimla   Devi   and   ors.   Vs.   Himachal   Road   Transport Corporation and 

Ors (2009) 13 SC 530, Supreme Court held that  

" In a situation of this nature, the Tribunal has rightly taken a holistic view of the 

matter. It was necessary to be borne in mind that strict proof of an accident caused by 

a particular bus in a particular manner may not be possible to  be done by the 

claimants. The claimants were merely   to   establish   their   case   on   the 

touchstone   of   preponderance   of   probability. The   standard   of   proof   beyond   

reasonable doubt could not have been applied." 

16. In view of the evidence of CW-2 as well as the documents relating to criminal 

case, I am of the view that the claimant is able to prove that her daughter sustained 

fatal  injury due to rash and negligent driving by the driver of the offending vehicle 

bearing No. AS-12L/4835(M/cycle) .Hence, issue No. 1 is decided in favour of the 

claimant. 

 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
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 Issue No. 2  

17. It is an admitted fact that the offending vehicle was insured with National 

Insurance Co. Ltd. vide policy No. 200900/31/15/6200001162 valid upto 21-05-2016. 

The accident occurred on 07-07-2015. It transpires that the accident occurred during 

the subsistence of the policy of the offending vehicle. So, O.P.No.3 i.e. National 

Insurance Co. Ltd. is liable to pay compensation to the claimant. 

18. As per claim petition the age of the deceased was 18 years and the deceased 

was student of Guru Nanak School, Tezpur. Except P.M. report the claimant also has 

submitted school certificate of her daughter Hina Mech which shows that the  Date of 

Birth of the deceased is 08-07-1999. The accident occurred on 07-07-2015. It 

transpires that the age of the deceased was 16 years   when the accident took place.  

And the P.M. report has also supported the fact that the deceased was 16 years of age 

when post mortem was conducted.   

19. It is a settled legal position that under section 168 of the Act, the compensation 

to be awarded in favour of the claimants should neither be excessive nor on the lower 

side, but the same should be just, fair and equitable. No amount of compensation can 

compensate the loss of a life or can bring back happiness in the lives of the dependent 

family members. The difficulty that arises in the case of death of non-working students 

is that they are not earning at the time of the accident. In most of the cases they were 

still studying and not working. Yet it cannot be said that the dependents have not 

suffered any pecuniary loss. Loss of dependency by its very nature is awarded for 

prospective or future loss.   

20. In the case of R.K. Malik and Ors. Vs. Kiran Pal & Ors. 2007 ACJ 2010 it was 

observed as under- 

 “ Then, how does one calculate the pecuniary compensation for loss of future 

earnings and loss of dependency of the parents , grandparents etc. , in the case of a 

non working student. Under the second schedule to the Act in the case of a non 

earning person, his income is notionally estimated at RS. 15,000/- per annum . The 

second schedule is applicable to the claim  petitions under section 163(A) of the Act, 

on the basis of  principle of strict liability. The Second Schedule also provides for the 

multiplier to be applied in cases where the age of the victim was less than 15 years 

and between 15 years but no exceeding 20 years. Even when   compensation is 

payable under section 166 read with 168 of the Act, deviation from the structured 
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formula as provided in the Second schedule is not ordinarily permissible, except in 

exceptional cases. 

21. In the case of Manju Devi and Ors. Musafir Paswan and Ors. IV (2005) ACC 15, 

the Apex Court awarded compensation of Rs. 2,25,000/- on death of a boy aged 13 

years in an accident. While doing so the Apex Court applied multiplier of 15 and since 

the deceased was a non  earning person, it was held that Rs. 15,000/- must be taken 

as his notional income as mentioned in the Second Schedule of the Act.  

22. In the case of New India Assurance Co. Ltd. Vs. Satender and Ors. (supra) , the 

Apex Court granted the compensation 1,80,000/- on death of a child aged 9 years. The 

Apex Court has observed as under- 

 “ In Mallett Vs. Mc. Monagle, 1969 ACJ 312 (HL, England) Lord Diplock 

analysed in detail the uncertainties which arise at various stages in making a rational 

estimate and practical ways of dealing with them. In Davies Vs. Taylor 1973 ACJ 66 ( 

CA, England), it was held that the Court, in looking at future uncertain events, does 

not decide whether on balance one thing is more likely to happen then another , but 

merely puts a value on the chances. A possibility may be ignored if it is slight and 

remote. Any method of calculation is subordinate to the necessity for compensating the 

real loss.”  

23. Applying the principles of law as discussed above it is seen that the deceased 

was the girl of 16 years and the student of Guru Nanak School, Tezpur and she was 

studying in class X when the accident took place. The claimant has not furnished any 

progress report (result card) of the deceased from which we can assess the academic 

carrier of the deceased.  Having regard to the uncertainties in regard to the academic 

pursuits, it is not possible to predict at such early stage as to what would be the 

monthly income of the deceased. But keeping in view of her financial and social 

background, since the claimant has clearly stated that her deceased daughter has no 

any income at the time of accident, hence, notional income of the deceased is taken as 

Rs. 4,000/-per month in absence of any other evidence. 

24. As per the case of Sarla Verma -vs.- DTC,[AIR 2009(6) SC 121] the multiplier 

would be 18.  

25.    Dealing with the issue of deduction towards personal and living expenses of the 

deceased, I would like to resort the mandate taken in Syed Basir Ahmed and others vs. 

Jamil and another, reported in AIR 2009 SC 1219 where it has been held that – 
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26. “On the question of deduction on account of personal expenses by the 

deceased, there is no set formula which could be applied in every cases to determine 

as to what should be the deduction on this account. The contention that deduction on 

that count cannot exceed 1/3rd on the ground that there is some statuary recognition 

in the 2nd schedule to the act for such deduction is untenable. The said deduction 

would depend upon facts and circumstances of each case. In the present case, no 

evidence was led on this point as well, in the absence of any evidence to the contrary 

the practice is to deduct towards personal and living expenses of the deceased, 1/3rd of 

the income in case he was married and half (50%) if he was bachelor.” 

27. In the instant case, the deceased was a bachelor. Therefore, 50% of her 

income is to be deducted with a presumption that had the deceased been alive, she 

could have spent 50% for her personal and living expenses.  

28. As per SLP (Civil) No. 25590 of 2014( National Insurance Co. Ltd. Vs- Pranay 

Shethi & Ors.) the Hon’ble Supreme Court has fixed  compensation in case of death 

reasonable figures on  conventional heads namely- Loss of estate,  and   Funeral 

expenses should be Rs. 15,000/- and Rs. 15,000/- respectively.  

29. Learned Counsel for the Insurance Company has argued before me that both 

the rider and the pillion rider were not wearing helmet at the time of accident which is 

violation of the Provision of M.V. Act, as such it can be said that the deceased has 

some contribution in the accident. Hence, 50% of the amount be deducted from entire 

amount of compensation awarded.  

30. In support of his submission learned counsel placed reliance on a case law- 

 2019(3) GLR 127 ( Alim N. Sangma and anr. Vs- Sanjay Thakur and ors.). 

31. Admittedly the claimant was not present when the accident took place. 

According to CW-2 he did not notice any helmet on the spot. The Investigating Officer 

did not seize any helmet during investigation. The factual backdrop indicates that the 

rider and the pillion rider were not wearing helmet on the date of accident. 

32. Section 129 of the M.V. Act, 1988 says that- 

 Wearing of protective headgear- Every person driving or riding ( otherwise 

than in a side car, on a motor cycle of any class or description ) shall, while in a    



Page 9 of 11 
 

public place, wear protective headgear conforming to the standards of Bureau of 

Indian Standards. 

 Explanation- protective headgear means a helmet which- 

 (a) by virtue of its shape, material and construction, could reasonably be 

excepted to afford to the person driving or riding on a motor cycle  a degree of 

protection from injury in the event of an accident    and  

 (b) is securely fastened to the  head of the wearer by means of straps or other 

fastenings provided on the headgear.  

33. From the Act itself it reveals that the wearing helmet during driving by the rider 

and the pillion rider is mandatory. Lack of due care and precaution on the part of the 

rider and the pillion rider by not wearing helmet amounts to negligence. Hence, 20% 

be deducted from the compensation awarded.   

34. So, in view of the aforesaid discussion, in the instant case, the computation of 

compensation is awarded as follows :- 

A) Annual income of the deceased Rs.4,000/-X 12   = Rs.48,000/-   

B) After deducting 50% of the annual income of the deceased, amount comes 

to                   =Rs. 24,000/- 

C) After multiplied with multiplier, amount comes to  

Rs. 24,000/- X 18                                         =Rs.   4,32,000/- 

D) Funeral expenses        =Rs.     15,000/- 

E) Loss of estate        =Rs.     15,000/- 

  TOTAL    = Rs. 4,62,000/- ( Rupees four 

lakhs sixty two thousand) only.  

35. Hence, issue No. 2 is decided accordingly.   

 
                                  O R D E R 
 
In the result, the claim petition is allowed, awarding Rs. 4,62,000/- ( Rupees 

four lakhs sixty two thousand) only. The O.P. No. 3 i.e. National Insurance Co. 

Ltd. is directed to make payment by deducting of 20% of the aforesaid amount i.e. Rs. 

3,69,600/- ( Rupees three lakhs sixty nine thousand six hundred) with 

interest thereon @ 6 % per annum from the date of filing of the case  i.e. on 31-10-
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2018  till full and final realization within a period of 30(thirty) days from the date of 

receipt of order through NEFT  in the Savings Bank Account No.34635665258 SBI, 

Tezpur Bazar Evening Branch, Tezpur in the name  of the claimant Mira Mech.  

 

Given under my hand and seal on this 10th day of  May, 2019. 

 

 

        ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur. 
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A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i) Mira Mech.  
(ii) Nipu Saikia.  
 

2. Witness of the Defence: 
 
      None. 
 
3.Claimant’s Exhibits: 
 

Ext. 1 Form 54 ( accident information report). 

Ext. 2 to 6 are documents relating to criminal case.  

Ext. 7 school certificate.  

4.Exhibits of the defence  
 
            None. 
 
 
         (M. Nandi.) 
            Member 
           MACT, Sonitpur, Tezpur 
 
 

 

 

 


